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Justice Janes C. Nelson delivered the Opinion of the Court.

John Smart (Smart) appeals a decision of the Wrkers
Conpensation Court finding that Smart is not entitled to permanent
total disability benefits under 8§ 39-72-701(1), MCA (1991), and
[imting his benefits to a maxi mum award of $10, 000 pursuant to 8
39-72-405, MCA (1991). We affirm

The sole issue presented for reviewis:

Did the Wrkers' Conpensation Court err in finding that Smart
is not entitled to permanent total disability benefits under the
Mont ana Occupati onal Di sease Act?

Factual and Procedural Background

Smart filed a claimon Cctober 29, 1992, for an injury arising
out of and in the course of his enploynent with the Mntana
Hi storical Society. Smart had been enployed by the Mntana
Hi storical Society as an archival photographer for 11 years. As a
result of overexposure to toxic chem cals used in the photography
process, Smart experienced nausea, headaches, chronic respiratory
irritation, disorientation, nmenory |oss, and depression. At the
time of his injury, Smart was earning $16 per hour, plus benefits.

Smart's claim was accepted pursuant to the Mntana
Cccupational D sease Act (MODA), set forth at Title 39, Chapter 72,
Mont ana Code Annotated. The exam ning physician determ ned that

Smart suffered from an occupational disease, but that the effects



were not permanent so long as Smart did not continue his work in
t he dar kroom

The State Conpensation Insurance Fund (the State Fund) paid
Smart tenporary total disability benefits. When Smart reached
maxi mum medi cal inprovenent, the State Fund offered him $10, 000,
t he maxi num amount of benefits allowed under § 39-72-405, MCA
(1991). Smart rejected the offer claimng that he is permanently
totally disabled and is therefore entitled to benefits in excess of
$10, 000.

The State Fund, through | ndependent Rehabilitation Providers
of Montana, perforned an enployability assessnent on Smart to
det erm ne whet her ot her enpl oynent was avail abl e according to his
education and experience. The assessnent determ ned that there
were a nunber of positions available to Smart, all of which paid
considerably less than the $16 per hour he had been nmaking
previ ously.

On July 22, 1994, Smart filed a Mtion for Summary Judgnent
with the Wrkers' Conpensation Court clainmng that the $10, 000
l[imt in the MODA does not apply in his situation as he is
permanently totally disabled. The court denied Smart's notion and
certified the matter as final for purposes of appeal to the Mntana
Suprene Court. Smart filed an appeal with this Court on Cctober
25, 1994. W dism ssed the appeal, w thout prejudice, on April 20,

1995, holding that the appeal was premature as the W rkers'



Conmpensation Court failed to decide the necessary substantive
i ssues of claimant's benefits.

On May 1, 1995, Smart and the State Fund filed a joint Mtion
for Reconsideration before this Court. W denied this notion on
May 9, 1995. On Cctober 31, 1995, the Wrkers' Conpensation Court
i ssued a Decision and Final Judgnment wherein the court ruled that
Smart was not entitled to permanent total disability benefits under
8§ 39-72-701(1), MCA (1991), and was limted to a nmaxi mum award of
$10, 000 pursuant to § 39-72-405, MCA (1991). Snmart now appeal s the
Deci sion and Final Judgnent of the Workers' Conpensation Court.

Di scussi on

Did the Wrkers' Conpensation Court err in finding that Smart
is not entitled to permanent total disability benefits under the
Mont ana Occupati onal Di sease Act?

The Workers' Conpensation Court determ ned that, even though
Smart cannot return to his former work, he is physically able to
perform ot her available work for which he is qualified, thus he is
not permanently totally disabled and not entitled to benefits under
8§ 39-72-701(1), MCA (1991). The court found that conpensation for
Smart's injury is limted under the MODA, specifically by 8 39-72-
405, MCA (1991), to an award of up to $10, 000.

We enploy two standards of review for Wrkers' Conpensation
Court deci sions: we review the court's findings of fact to
determne if they are supported by substantial credible evidence,
and we review the court's conclusions of law to determne if they
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are correct. Turjan v. Valley View Estates (1995), 272 Mont. 386
390, 901 P.2d 76, 79 (citing Caekaert v. State Conp. Mut. Ins. Fund
(1994), 268 Mont. 105, 110, 885 P.2d 495, 498). There are no
contested facts in the case before us, only questions of statutory
interpretation.

Smart argues that the Wrkers' Conpensation Court erred in its
interpretation of the MODA as it pertains to his injury. He
mai ntains that § 39-72-405, MCA (1991), refers to a nondisabling
occupational disease and that only when an individual has such a
nondi sabl i ng occupati onal di sease nay conpensation be l[imted to
$10, 000. Section 39-72-405, MCA (1991), provides, in part:

(2) \Vhen any enployee in enploynent on or after

January 1, 1959, because he has an occupational disease

incurred in and caused by such enploynment which is not

yet disabling, is discharged or transferred from the

enpl oynment in which he is engaged or when he ceases his

enploynent and it is in fact, as determned by the

medi cal panel, inadvisable for him on account of a

nondi sabling occupati onal disease to continue in

enpl oynent and he suffers wage |oss by reason of the

di scharge, transfer, or cessation, the departnent may

al | ow conpensation on account thereof as it considers

just, not exceedi ng $10, 000.

Smart contends that this does not apply to himas his injury fits
the definition of "disabling" found at 8§ 39-72-102, MCA (1991),
whi ch provides, in part:
(4) "Di sabl enent” neans the event of becom ng
physically incapacitated by reason of an occupationa
di sease fromperformng work in the worker's job pool.
Smart argues that his "job pool" is photography and since he

cannot return to work in that field, he is disabled under this



definition. Smart does not claimthat he is physically unable to
performother types of work. He agrees with the State Fund and the
Wor kers' Conpensation Court that he is only unable to perform
phot ogr aphy wor k.

The State Fund, on the other hand, argues that the terns "not
yet disabling" and "nondi sabling” in 8 39-72-405, MCA (1991), nean
that a person can have an occupational disease that prevents them
fromreturning to their tine of injury enploynment but does not
prevent themfromreturning to other enploynent. As the State Fund
points out, the "not yet disabling" |anguage in 8 39-72-405, MCA
(1991), also takes into consideration the likelihood that an
injured worker may becone totally disabled at sone tine in the
future, allowng for a change in status to permt paynent of
permanent total disability benefits.

The State Fund contends, and we agree, that, only when a
person is unable to physically perform any enploynent are they
entitled to either tenporary total disability benefits or permanent
total disability benefits under the MODA Smart does not fit
within the definition of permanent total disability found in 8§ 39-
71-116(16), MCA, and made applicable to the MODA by § 39-72-701,
MCA, because Smart is physically able to perform other types of
enpl oynent. Section 39-71-116(16), MCA, provides in part:

(16) "Permanent total disability" means a condition
resulting frominjury as defined in this chapter, after

a wor ker reaches maxi num healing, in which a worker has

no reasonabl e prospect of physically perform ng regul ar

enpl oynent. Regul ar enpl oynent neans work on a recurring
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basis perfornmed for renuneration in a trade, business,
prof ession, or other occupation in this state.

Contrary to Smart's contention that his "job pool" includes
only jobs in the field of photography, the State Fund argues that
Smart's "job pool" includes all jobs that he is physically capable
of performng and that he is qualified for based on his age
education and experience. The phrase "worker's job pool" is not
defined within the MODA, nor is it defined wwthin the Wrkers'
Conpensation Act. |In attenpting to determne the nmeaning of this
phrase, the W rkers' Conpensation Court, in its order denying
Smart's Motion for Summary Judgnent, |ooked to the plain nmeani ng of
the statute, but found that, on its face, the term has no plain,
comonl y understood neaning. The court found that the phrase is
anbi guous and resorted to looking at the legislative history of the
statute to determne the legislature's intent.

The only definition of "worker's job pool" that the Wrkers
Conmpensation Court was able to find was in a portion of the
Wor kers' Conpensation Act that was repealed by the Montana
Legislature in 1991. This statute provided, in part:

(a) "Worker's job pool" nmeans those jobs typically
available for which a worker is qualified, consistent

with the worker's age, education, vocational experience

and aptitude and conpatible with the worker's physi cal

capacities and limtations as the result of the worker's

injury. Lack of imedi ate job openings is not a factor

to be consi dered.

(b) A worker's job pool may be either local or
statew de, as follows:

(i) alocal job is one either in a central city
that has within its economcally integrated geographical
area a popul ation of less than 50,000 or in a city with
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a population of nore than 50,000 as determ ned by the
di vi sion; or
(ii) a statewde job is one anywhere in the state of
Mont ana.
Section 39-71-1011(7), MCA (1987) (Repeal ed).

In its denial of Smart's Mdtion for Summary Judgnent, the
Wor kers' Conpensation Court adopted this definition of "worker's
job pool." Smart contends that the court erred in applying this
definition as the definition had been repealed in 1991. He argues
that the MODA should be applied in a manner nost favorable to the
injured worker. In support of this proposition, Smart relies on 8§
39-72-104, MCA (1985) (Repealed) (requiring liberal construction in
the interpretation of any part of this chapter).

Odinarily, legislative intent can be gl eaned fromthe plain
meani ng of the statute. Holly Sugar v. Departnment of Revenue
(1992), 252 Mont. 407, 412, 830 P.2d 76, 79.

If the language is clear and unanbiguous, no further

interpretation is required, and we wll resort to

| egislative history only if legislative intent cannot be

determned fromthe plain wording of the statute.

Cl arke v. Massey (1995), 271 Mont. 412, 416, 897 P.2d 1085, 1088
(citing Lovell v. State Conp. Mut. Ins. Fund (1993), 260 Mont. 279,
285, 860 P.2d 95, 99).

The term "worker's job pool"™ was inserted into both the
Wor kers Conpensation Act and the MODA during the 1987 Montana
| egi sl ative session. In addition, the 1987 Legi sl ature added the
definition of "worker's job pool" to the Wrkers' Conpensation Act.

We agree with the State Fund and the Wrkers' Conpensation Court
9



that the legislature intended that the same definition apply to
both acts since the legislature did not construct a different
definition of "worker's job pool" for the MODA

In 1991, the Montana Legi sl ature adopted new standards for
rehabilitation in the Wrkers' Conpensation Act, repealing the
standards set forth in 1987. Along with the elimnation of the
term"worker's job pool"” in the Wrkers' Conpensation Act, the 1991
Legislature repealed the definition of that term found in the
Wor kers' Conpensation Act, but did not elimnate the termfromthe
MODA. Repeal of the definition of "worker's job pool"” from the
Wor kers' Conpensation Act does not nean that any other definition
was ever intended for this term by the legislature. It is
reasonabl e, as the State Fund and the Wrkers' Conpensation Court
surm sed, that the definition would remain the sane.

Since the legislature's intention in wusing the phrase
"worker's job pool" cannot be determ ned fromthe plain nmeaning of
that phrase, we find no error in the Wirrkers' Conpensation Court
resorting to legislative history and adopting the definition of
this phrase set out at 8 39-71-1011(7), MCA (1987) (Repealed). 1In
addition, we do not find persuasive Smart's contention that the
MODA should be applied in a manner nost favorable to the injured
worker as the statute Smart cites for this proposition was repeal ed
by the 1987 Montana Legislature at the sane tinme the phrase
"worker's job pool" was inserted into the MODA and the Wrkers

Conpensati on Act.
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Accordingly, we hold that the Wrkers' Conpensation Court was
correct in concluding that Smart is not entitled to permanent total
di sability benefits under the MODA since he is physically able to
perform ot her types of enploynent.

Affirnmed.

/'Sl JAMES C. NELSON

We Concur:

/'Sl TERRY N. TRI EVEI LER
/'Sl KARLA M GRAY

/'Sl WLLIAM E. HUNT, SR
/'Sl W WLLI AM LEAPHART
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